HC97

{N THE HIGH COURT OF SOUTH AFRICA |
(WESTERN CAPE DIVISION, CAPE TOWN),

At Cape Town on 31 August 2022

Before the Honourable Justice Dolamo

The application between.

H BESTER N.O. First applicant
private Bag Xg020, Gape Town 8000 ]

AW VAN ROOYEN N.O. Second applicant

CJ ROOS N.O. 2022 -08- 3 1 | Third applicant

JF BARNARD N.O. WCD-008 4/7 Fourth applicant

D BASSON N.O. Fifth applicant

cBS COOPER N.O. Sixth applicant

(Cited in their capacities as the joint liquidators of Mirror
Trading International (Pty) Lid {in liquidation})

and
THE MASTER OF THE HIGH COURT, CAPE TOWN Respondent
| : ORDE |
| “?\;f” R |
___——___,?Ldg - R ]
—

After having read the papers filed of record, and having heard counsel for the

applicants, an order is granted in the following terms:

1. The applicants are permitted to prosecute this application on an ex parte basis.

Strydom, Rabie & Heijstek Inc

012 786 0954 | Susan/@srhinc.co.za
c/o Mostert & Bosman

Box 97

021 934 3322
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“the provisional order”) in the following terms is hereby granted:

2.4 The liquidators of Mirror Trading International (Pty) Ltd (“the Company’

and “the liquidators” respectively) should treat Bitcoin (“BTC”) inthe esiate

of the Company as intangible assets that constitute “property” as defined in

section 2 of the Insolvency Act, 24 of 1936 (‘the insolvency Act’);

22 The liquidators, in dealing with claims by and against those who deposited

BTC with the Company (‘Investors”), are required to take specific

cognisance of the following classes of Investors in the so-called Investment

Scheme operated by the Company (‘the Scheme’):

2.21

222

2.2.3

The first class of investors are those individuals who invested in the
Scheme, but who did not receive anything — l.e. zero — in return

(“Class 1 Investors”);

The second class of investors aré those individuals who invested
in the Scheme and who, although having received a return on their
investrment, received less than what they invested in the Scheme
(“‘Return” and «Class 2 Investors”). These investors, although

having received a Return, did not profit from the Scheme; and

The third class of invesiors aré those individuals who invested in
the Scheme and who received returns that exceed the amount of
capital invested in the Scheme, thereby profiting from being

participant in the scheme (“Profit’;and :Glass, 3.Investors”);

23 Those individuals who deposited BTC with the é@%pﬁv anh wha jntend to

submit claims in the winding up of the Compariycafd prove 'same, as
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d by section 44 of the Insolvency Act, are required to submit

their claims with the Company in Rand value;

In the even

t that the investment agreements concluded by and between the

Company and Investors aré void ab initio as a consequence of the alleged

iliegality

241

2.4.2

of the Company’s business (“the first scenario”), then:

In relation to Class 1 Investors:

2.4.1.1

2412

2413

Class 1 Investors should be permitted to submit a claim
against the estate that in an amount equal to their

investment in the Scheme;

the value of a Class 1 Investor's investment in the
Scheme should be calculated in Rand value, as at the
date upon which the relevant investor(s) made the

relevant investment in the Scheme,

insofar as their claims are properly proved in compliance
with section 44 of the Insolvency Act, their claims should

be accepted by the Liquidators;

in relation to Class 2 Investors:

2421

2422

they will have to account towards the estate for any
Return(s) on their o ool tg ihvestment(s)  in the
Scheme; ' 2022 -08- 3 1

WCD-006 4‘

the Liquidators must ensure that the Returns‘are taken
into account and subtracted from the investments made

by the Class 2 Investors into the Scheme, so that those
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Returns may ultimately be applied in reduction of their

claims against MTI,

2423 Class 2 investors should be permitted to submit a claim

against the estate in an amount equal to their
impoverishment or the Company’s enrichment,
whichever is the lesser, which is in furn to be guantified
by subtracting the properly quantified Retu rn(s) from the
properly quantified Investment(s) of the relevant
Investor(s), the result of which will represent either one
or both of the Investors’ impoverishment or the

Company’s enrichment;

2424 the value of a Class 2 Investor's investment in the
Scheme should be caiculated in Rand value, as at the
date upon which the relevant investor(s) made the

relevant investment in the Scheme;

2425 the vaiue of a Class 2 Investor's Return should be
calculated in Rand value, as at the date upon which the
relevant Return or portion thereof was paid by the

Company to the relevant Investor;

2426 tothe extent that a Class 2 Investor submits a claim in

the estate that complies with section 44 of the Insolvency
Private Bag XB020, Cape Town 8000

Act, that represents the Rand value of the lesser of that

2 0 31

investors  impoverishment Companys /}
enrichment, in a manner that corresponds with the J’

Liquidators’ independent assessment of the relevant
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2428

2429

24210
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claim, such claims should be accepted by the

Liquidators;

the Liguidators will be vested with claims against the

Class 2 Investors for repayment of the Returns, in terms
of section 29 and 30 of the Insolvency Act, despite the
fact that a Class 2 Investor's claim may have been
reduced to account for the same Return when that
Investor proved a claim in the estate, when and where

the circumstances so permit;

liquidators may pursue the Class 2 Investors in respect
of the Returns, in terms of either section 29 or 30 of the
Insolvency Act, when and where the circumstances so

permit;

when a Return paid to a Class 2 Creditor is set aside by
a Court in terms of section 20 or 30 of the Insolvency
Act, that Return [in whatever form contemplated by
section 32(3) of the insolvency Act] will be
repaid/returned to the estate, to form part of the assets
available for ultimate distribution to the creditors in the

form of a dividend;

in such event, the Class 2 Investor concerned should be
afforded an opportunity o?wstreo%af'nxﬁozé)hcaﬁaa’l‘ﬁtﬁ’i% claim
against the estate, in refation 12082 F8tudhfin question;

WCD-006 Fd

in relation to Class 3 Investors: =
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class 3 Investors will initially not have a claim against the

Company;

the Liguidators will be vested with claims against Class

3 Investors premised:

24.3.2.1.

24322

2.4.3.23.

on section 26 of the Insolvency Act in
terms of which the Liquidators can reclaim
the Profit(s) transferred by the Company to
Class 3 Investors, when and where the

circumstances so permit;

on sections 29 or 30 of the insolvency Act,
on the very same basis that they have
claims against the Class 2 Investors under
these sections, when and where the

circumstances so permit;

on section 31 of the Insolvency Act in the
case of those individuals who colluded to
dispose of the property belonging o MTlin
a manner which had the effect of
prejudicing its creditors or of preferring one
of its creditors above another, when and
where the circumstances so permit;

Private Bag X9020, Cape Town 8000

the value of a Class 3 Investor's investment in_ the

Scheme should be calculated in%g%a'[@éﬂe! as at the

)
WCD-006 ._¢ (,
[y
U
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date upon which the relevant investor(s) made their

investments in the Scheme;

the value of a Class 3 Investor's reimbursement in
respect of their initial investment and/or the Profit should
be calculated in Rand value, as at the date upon which
the relevant creditor(s) received same from the

Company,

in dealing with claims by and against Class 3 Investors

in the First Scenario:

2 4.3.5.1. claims submitted by Class 3 Investors, prior
to the finalisation of the Liquidators® claims
that are to be instituted in terms of sections
26 and 29 or 30 and/or 31 of the Insolvency

Act, should be rejected;

2 43.52. the Liquidators may pursue the Class 3
investors in respect of all transfers made to
these Investors by the Company, including in
respect of the Profi(s), in terms of section 26
and 29 or 30 and/or 31 of the Insolvency Act,
when and where the circumstances SO

permit;

Private Bag X8020, Cape Town 3000

24353 the Li?]uizdab%rs,3 once successful in procuring
-08-31 | |

7). return of the subject disposition(s), should

P4 WED-006
= } thereafier allow the affected Class 3 investors
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a further opportunity to prove a claim in the
estate, arising from the Company being

revested with their initial investment into the

Scheme, but not in respect of profi;

2 4.3.5.4. the liquidators should not permit any claim in
terms of which profit is claimed from the
estate — such a claim will in the
circumstances be statutorily excluded in

terms of section 26(2) of the Insolvency Act;

2.5 In the event that the investment agreements concluded by and between the

Company and Investors are not void ab initio (‘the second scenario’),

then:

2.5.1

252

253

Investors will in the Second Scenario acquire the status of a creditor
of the Company on a contractual basis and the Liquidators are
vested with claims against Investors in the Second Scenario based
on section 29 or section 30 of the Insolvency Act, when and where

the circumstances so permit;

claims submitted by Investors should admitted insofar as they
comply with section 44 of the insolvency Act, provided that such

claims are properly formulated and proven;

claims submitted by Investors shouid be calculated in Rand value

as at the date of liguidation, and such claims.are,19 (ggpgresent the

Tawn §000

available balance of the relevant inuest%fz irbvaesgment(s} in
- - 1

question after taking into account “Bitcoin in and Bitcoin out’;
WCD-008 e
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254 liquidators should then pursue the Class 2 Investors in respect of
the Returns, and the Class 3 Investors in respect of their initial

investments and the Profits, transferred to them by the Company,

in terms of either section 29 or 30 of the Insolvency Act, when and

where the circumstances so permit;

25.5 liquidators, once successful in procuring return of the subject
disposition(s), shouid permit such Investors to prove a further claim
in the estate, arising from the Company being revested with such

dispositions concerned;

26 In relation to individuals that defrauded MT! itself, they will not have any
claims against the Company emanating from such conduct and the
liquidators are vested with a cause of action against these individuals
premised on inter alia section 26 and/or section 31 of the Insolvency Act, 1o
reclaim dispositions to these individuals by the Company, when and where

the circumstances so permit.

The provisional order shall be of no effect, until and unless confirmed by this

Court, in whole, part or in an amended form, on the return date.
The provisional order, together with a copy of this application:

41 Shall be published on the website https:l/www.investrust.co.zalmti—

liquidation.htm!;

42 Shall be distributed to all known interested sand, affected persons of the

ape Town 80QQ

Company by e-mail, to the extent that their eZﬂ}?" ﬁgd?sses are known to
- - ' \

the applicants;
WCD-006 rd
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4.3 Shall be distributed to all known interested and affected persons of the
Company by Whatsapp on, to the extent that their particulars are known to

the applicants, and published on the Whatsapp Groups employed by the

applicants to communicate with such individuals;

5 The provisional order shall be published in two nationally circulated newspapers,
being the Sunday Times and the Rapport newspapes.

6. Notice and service of the application and the provisional order in the aforesaid
manner shall be effected no less than 30 court days in advance of the return
date.

7. Any person with an interest in this application and/or the provisional order, is
called upon to show cause on 31 October 2022 at 10h00, or as soon thereafter
that counsel for the applicants may be heard, as to why the provisional order, of
any part thereof, should not be made final.

8  The issue regarding costs is reserved.

BY ORDER OF THE COURT

Brivate Bag X020, Cape Town 8000
_,_ AL o 2022 -08- 3 1
COURT REGISTRAR

&

Strydom, Rabie & Heijstek inc

012 786 0954 | susan(@srhinc.co.za

¢/o Mostert & Bosman

021 914 3322 | Krugervd(E@mbalaw.co.za
BOX 97




